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[' is possible that an organization 


might become so materially wealthy 
that a little or a lot more would be 
meaningless. But without proper lead- 
ership even so potent an organization 
will ultimately fall. 

Our Association has never been 
blessed with material wealth, but the 
quality of leadership possessed by our 
past Presidents has been a_ strong 

W. I. Gilbert, Jr. factor in developing the Los Angeles 
Bar Association into the weli-knit, smoothly operating piece 
of machinery that it is, and raising it to the high position 
it enjoys among bar associations in the nation. 

Steve Fargo deservedly takes his place in the front rank 
with the best of our Past Presidents. Through his able lead- 
ership, many seeds have been planted which will bear fruit 
for many years to come. 

Since President Dana Latham revived and revitalized the 
idea of an Association headquarters, many possibilities have 
been explored. This hard and tedious work has been carried 
on by the Committee on Expanded Quarters. To date, despite 
the diligent work of that Committee, no facilities have been 
located which will give us what we want within the limits 
of our income. 

We plan to continue the effort to find a solution to this 
problem because we feel an Association headquarters is de- 
sired by the membership. Many years ago the Association 
had an opportunity to have a building erected for it, the cost 
to be paid out of income from renting office space. This 
possibility seems worthy of re-examination. Also, it is under- 
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stood, a small (but adequate) three story building near Fifth 
and Spring has been recently vacated which might be con- 
verted to suit our purposes. Other possibilities may present 
themselves as the year moves along. 

It has recently been announced that the Board of Super- 
visors has gone on record (by a 3-2 vote) favoring sixteen 
additional judges for the Superior Court of this County. This 
evidences the constant increase of legal work which, in turn, 
means that this community must be absorbing a large num- 
ber of new attorneys. 

While no membership campaign, as such, is in progress, 
it is to be hoped that our members will seek out these men 
and urge them to join the Los Angeles Bar Association. 
Applications (and information) are always available at the 
Association office, and Lou Elkins is at his happiest when 
someone calls in for an application. 

Last January 14th, Articles of Incorporation were filed for 
the Association, and the necessary resolutions to formalize 
the change were passed by the Board of Trustees at its meet- 
ing on February 10th. The adopted By-Laws are in essence 
the same as the old By-Laws, and the Board of Directors 
will still be called Board of Trustees under the corporate 
set up. While the advantages of this change may not be 
readily apparent, it has long been felt by many members that 
we could function, in many respects, more efficiently and 
safely, especially in the event we should succeed in locating 
facilities for our own headquarters. We were especially for- 
tunate to have the able services of former Trustee Ross 
Fisher, Senior Vice President Harold Black, Trustee Augus- 
tus Mack, Jr., and Past President Steve Fargo, all of whom 
worked many months to accomplish this desirable change. 
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A Trademark Sketch for the 


General Lawyer* 





By Robert E. Woodhams** 

A patent and trademark lawyer discusses some highlights of trademark 
law and practice in such terms as to clear up much confusion that may exist 
in the minds of lawyers in the general practice. He ap proac hes the questions 
largely from the point of view of guiding a client’s thinking wr the early 
stages of forming a business organization and prior to approaching a trade- 
mark specialist. 

HILE the field of trademarks is generally recognized 

as a specialized area of law, the general lawyer, never- 
theless, frequently encounters trademark situations which 
require an immediate answer to determine a client’s course 
of conduct. This often happens at the beginning of a business 
enterprise; and any trademark specialist’s files are full of 
sad stories of trademark difficulties originating in ill-considered 
d°cisions made at such time. 

There are a few basic considerations which are readily 
understandable, and which should be understood by every 
general lawyer, and it is the purpose of this paper to set 
these forth. 

Trademarks and Tradenames Distinguished 

A trademark is an identifying badge applied to an article of 
commerce or to a service rendered in commerce. The badge may 
be a word, picture, design and, in some instances, as in radio 
programs, it has been held to be a distinctive sound. 

A tradename is a name under which a business is conducted. 
The tradename and the trademark, in a given instance, may be 
identical or they may be different. For example, the corporation 
operating under the tradename of General Electric Company sells 
lamps under the trademark “Mazda,” whereas the corporation 
operating under the tradename = Ford Motor Company sells 
automobiles under the trademark of “Ford.” 

Right of Exclusive Use Is Acquired a Use: 

One of the most important phases of the entire trademark pic- 
ture which should be clearly understood by the general lawyer 

“Reprinted from The Michigan State Bar Journal, Vol. NXXXI, No. 8, August 1952. 

After graduating in 1936 from the University of Michigan Law School, the 
author spent a short time in the general practice of law prior to specializing in patent 
and trademark law. He is a former Examiner of the United States Patent Office and is 


at present chairman of the Committee of “Interchange of Information” for the Patent 
Section of the Inter-American Bar Association. 
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is that the right to use, and to prevent others from using, a given 
trademark, is acquired by use thereof and is acquired to the ex- 
tent, both as to goods involved and as to territory covered, of 
such use. The right to register a trademark, as is noted below, 
is not necessarily co-extensive with this right to exclusive use. 

More specifically, if Company X uses the trademark “Kwik” 
in the selling of safety pins and sells them only in Michigan, the 
right of Company X to the exclusive use of that trademark for 
that product is limited to Michigan and perhaps, under some 
liberal interpretations, to a small zone immediately surrounding 
Michigan. If Company Y wishes to use the trademark “Kwik” 
for safety pins in California, it is free to do so and Company X 
can make no complaint. This situation is unchanged regardless 
of whether or not Company X has registered its trademark either 
under the laws of the United States or under the laws of any 
single state. This is likewise not materially changed by national 
advertising on the part of either company, although the existence 
of national advertising may be accepted as improving the trade- 
mark owner's rights if other factors are also present. 

Therefore, when a company is newly formed, and a trademark 
is chosen upon which it is expected the company will base a 
major portion of its business, it is good advice to urge the com- 
pany to make at least a few sales in as many parts of the country 
as possible at as early a date as possible, even if such sales are 
small and occur at infrequent intervals. The courts will go a 
long way in recognizing such sales in order to protect the bona 
fide first user of a trademark and permit him to cover as large 
a territory as his business reasonably requires. 

Establish the Availability of the Mark: 

One of the most important things in choosing a mark is the 
determination of whether a particular mark is available for use 
for the particular goods intended. Merely because the proprietors 
of the company in question are not themselves acquainted with 
any use of a proposed mark by other persons, by no means jus- 
tifies the conclusion that there is no such other use. There may 
be another small company in a nearby state producing substan- 
tially the same type of goods under the same name. If both com- 
panies in question grow, they may eventually come into conflict 
with each other, which conflict would result in (1) each com- 


(Continued on page 217) 
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Socialized Law: Has Great Britain Taken 
the First Step ?* 


By Carl L. Shipley** 


NE of the newest welfare-state schemes to evolve under 

the aegis of the Labor government in England was the 
provision of free or cut-rate legal aid to lower income per- 
sons at government expense. If the past is any guide, “social- 
ized law,” like “socialized medicine,” will in all probability 
not be long in casting its shadow across the United States. 
American lawyers will want to study the plan in use in 
England in order to come to a considered opinion concern- 
ing the benefits or faults of such plans from the standpoint 
of the American bar. 


The Legal Aid and Advice Act, 1949, went into effect in 
the British Isles on October 2, 1950, and legal aid at the ex- 
pense of the government became available to some 12 mil- 
lions of Britons of “small” or “moderate” means. Persons of 
small means are defined as those having a “disposable in- 
come” of less than £156 ($450) per year, and “disposable 
capital” of less than £75 ($310); those of moderate means as 
having disposable capital of not more than £500 ($1410) and 
disposable income of not more than £420 ($1185) per year. 
Disposable income means the gross income of the applicant 
and his or her spouse less various deductions for income tax, 
rent, dependents and other matters. Disposable capital means 
the gross capital of the applicant and his or her spouse less 
various items such as furniture, effects, tools of trade, an 
allowance of £75 ($310) for a spouse or dependent, and, 
normally, the applicant’s interest in the dwelling-house in 
which he resides. Thus, a relatively high proportion of the 
population will be eligible for legal aid, but only those of 
small means as defined above will receive such aid entirely 
free. Persons of moderate means will have to contribute half 
the difference between their disposable income for a year and 
£156 ($450), and all of their disposable capital above £75 
($310) toward the cost of the legal aid, or such part thereof 


*Reprinted from The Journal of the Bar Association of the District of Columbia, 
Vol. XIX, No. 3, March 1952. 


**Member of The Bar Association of the District of Columbia. 
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as will meet the cost if it is less than this “maximum con- 
tribution.” It has been estimated that the new Act will cost 
the hard pressed British government at least $2,800,000 a 
year. 


By the terms of the Act, the Law Society, which is the 
equivalent of our American Bar Association, is given respon- 
sibility for the administration and financing of the legal aid 
scheme, under the guidance and with the approval of the 
Lord Chancellor. The actual administration has to be car- 
ried out by a committee of the Council of the Law Society 
which must include at least three members nominated by the 
General Council of the Bar (whose members are not mem- 
bers of the Law Society) and one member nominated by the 
Lord Chancellor. 


A person desirous of obtaining legal aid under the Act 
must make application to a “Local Committee” in his com- 
munity, consisting of solicitors and barristers. In Great Bri- 
tain, it will be remembered, lawyers are of two classes, i.e., 
solicitors, who deal with the clients and prepare the briefs, 
and barristers, or counsel, as they are called, who present the 
case in court. The “Local Committee” will refer the applica- 
tion to a National Assistance Board to determine and report 
to the “Local Committee” the applicant’s disposable income, 
disposable capital, and maximum contribution. The “Local 
Committee,” acting through sub-committees to be known as 
“Certifying Committees,” will decide the other questions aris- 
ing on the application, including, in the light of the National 
Assistance Board’s report, the amount of the actual contri- 
bution (if any) the applicant for legal aid must make toward 
the expenses of his case. An appeal from the refusal by the 
“Local Committee” of an application on grounds other than 
means will lie to an appropriate “Area Committee” of the 
Law Society, which will also deal with any questions arising 
on the legal aid certificate after it has been issued to the 
applicant by the “Local Committee.” There will be twelve 
of these Area Committees, throughout England and Wales, 
each consisting of twelve solicitors and four barristers, and 
they will have the duty of dealing with the administration 
of the Act in their areas. 

(Continued on page 225) 
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Thin Incorporations 


By the Committee on Taxation of the Los Angeles Bar 


This is another in the series of brief statements intended as tax refresher 
notes for the assistance of lawyers in general practice. 


The suggestion is often heard that, upon incorporation, a nomi- 
nal amount be subscribed for stock and the balance of the re- 
quired funds be loaned by the stockholders. This type of capitai- 
ization is known as “thin,” and its principal purpose is to enable 
the lenders to withdraw corporate funds tax-free in the guise oi 
loan repayments. Although a stockholder certainly has a legiti- 
mate interest in reducing as rapidly as possible the amount of 
money he has at risk, the Treasury Department has looked with 
scorn on these thin incorporations, and has frequently contended 
that the loans were really capital contributions, and the purported 
repayments thereof disguised dividends. 

The question of whether the advance was a loan or capital 
contribution is one of fact. Among the important factors helping 
to show a loan status are the following: 

(1) The fact that the parties actually intended a loan; 

(2) Issuance of notes, payment or accrual of interest, and com- 
pliance with other formalities of a loan; 

(3) The corporate minutes, application to the Corporation 
Commissioner and other similar corporate records reflecting the 
loans ; 

(4) The fact that the loans were not in proportion to stock- 
holdings ; 

(5) The fact that the loans were not needed for permanent 
corporate purposes ; 

(6) The fact that the loan would be bankable without personal 
guarantees ; 

(7) A “reasonable” ratio between loans and stock. In a re- 
cent case where the loans were recognized, the ratio of loans to 
stock was 3% to 1. 

Three suggestions would appear in order: 

First, before risking a high tax on a purported loan repayment. 
it might be better to test the issue on the question of the deducti- 
bility of interest, a question involving a relatively small amount 
of tax. 

Second, where appreciated assets are involved, do not issue 
short-term notes. If these are recognized as bona fide debts, 
they will not constitute “securities” within the intendment of 
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I.R.C. Section 112(b)(5) and will render the incorporation 
taxable. 

Third, do not feel entirely safe where the loan is made from 
an outsider on the strength of secured stockholder guarantees, 
for the Treasury Department might well consider this in substance 
the same as a direct loan from the stockholders. 

It should be obvious that this entire field should be approached 
with an attitude of calculated tax risk rather than assumed tax 
certainty. 





NOTICE 

The joint committee of the Los Angeles County 
Medical Association and the Los Angeles Bar Associa- 
tion announces that its panel of physicians and sur- 
geons is now on file at the offices of the two Associa- 
tions. The panel consists of a list of physicians and sur- 
geons who have expressed a willingness under certain 
circumstances to make examinations of claimants in 
cases involving claimed malpractice and express opin- 
ions on the merits of such claims. 
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Silver Memories 
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Compiled from the World Almanac and the L. A. Daily Journal 
of February and March, 1928, by A. Stevens Halsted, Jr. 





EWLY elected officers of the Los 

Angeles Bar Association are Hu- 
bert Morrow, President who succeeds 
Kemper Campbell, Senior Vice-Presi- 
dent Leonard B. Slosson, Junior Vice- 
President Guy R. Crump, Treasurer 
T. W. Robinson and Secretary R. H. 
F. Variel, Jr. New trustees selected 
are Norman A. Bailie, Robert P. Jen- 
nings and Mattison B. Jones. Hold- 
over trustees are Irving W. Walker, 


Lawrence L. Larrabee and Alfred L. Bartlett. 
o* * « 





A. Stevens Halsted, Jr. 


On March 13th, the St. Francis Dam of the Los Angeles 
Aqueduct System gave way at 1 A.M., flooding San Fran- 
cisquito Canyon with 12 billion gallons of water. The flood 
devastated the valley of the Santa Clara River, killing 450 
people and destroying lives and property at Newhall, Ven- 
tura, Fillmore and Camarillo. At Santa Paula 300 houses 
were wrecked and swept into a tangled mass of debris as 
the raging waters whirled down the Santa Clara River bed. 

a a 

Joseph F. Chambers has been elected Presiding Judge of 
the Municipal Court for the coming year. Judge Chambers 
has served on the bench in Los Angeles for over 20 years 
and in length of service is one of the oldest judges on the 
municipal bench. 

x * * 

Far-reaching changes in the operation of the Superior 
Court will become effective with the innovation of the 
Master Calendars. Hereafter all cases will be called and 
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assigned by master courts in accordance with the con- 
venience of the day. Assignments of cases for 90 days 
ahead will continue, but the assignments will be made pri- 
marily to one of the four master courts. The new plan has 
received the full endorsement of bench and bar as a means 
of speeding up the work of our local Superior Court. 

* * * 

Cash and Carry Pyle’s “Bunion Derby” started on March 
4th from Los Angeles with 274 men in the foot race to 
New York City. Only 55 runners arrived in Gotham on 
May 26th, with Andrew Payne of Oklahoma, the winner. 

a ee 

Branding as antiquated and bordering on the ridiculous 
the jurisdictional system under which violations of Califor- 
nia’s Blue Sky Law must be handled by district attorneys, 
and legal opinions to guide the State Corporation Depart- 
ment must be given by the Attorney General, J. M. Fried- 
lander, State Corporation Commissioner, has announced the 
launching of a fight to abolish this arrangement so that the 
department may handle its own prosecutions and make its 


own rulings. oY 


Newcomb Condee was recently elected president of the 
Inglewood Bar Association. 

a a 

A proposed “lame duck” Constitutional amendment pro- 
viding that the President and Vice-President be inaugurated 
in January instead of March, and changing the date of the 
meeting of Congress, was defeated in the House 157 to 209. 
A two-thirds vote was necessary. 

. 2% 

The City Council is sitting in the new role of judge and 
jury of the facts on the legality of the widening of Wilshire 
protest petition. Many distinguished members of the pro- 
fession have been taking part,—attorney Ed Young is pre- 
senting the case for those protesting the widening, with John 
Mott and Paul Vallee also representing individual interests. 
Charles Nichols has been in charge of the proponents’ case. 
Attorney Peirson M. Hall, also the councilman from the Wil- 
shire District, spoke for the protestants. 

(Continued on page 231) 
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lS,0 thers I n AR 3 


By George Harnagel, Jr., Associate Editor 


66 NE of the basic issues of the 

world-wide conflict between 
the forces of tyranny, masterminded 
from the Kremlin, and those of the 
free world is whether the indepen- 
dent judicial system and legal pro- 
fession will survive. Only two domi- 
nant judicial systems remain: the 
Anglo-American, with its independent 
judiciary, and the Soviet, with its de- 





George Harnagel, Jr. 


pendent judiciary and legal profession. 
To maintain and improve our sovereign judicial system is 
the front-line responsibility of the organized Bar.”—From 
an address by Robert G. Storey, president of the ABA, to 
the New York County Lawyers’ Association. 
* * * 

A certificate of distinguished service was awarded to Chief 
Judge John Clark Knox of the United States District Court 
for the Southern District of New York at the last annual 
dinner of the New York County Lawyers’ Association. In his 
response Judge Knox, after first deprecating his right to re- 
ceive the ovation accorded him, said in part: 

“Nevertheless, it is gratifying to receive this recogni- 
tion. It makes up for my many efforts that resulted in 
failure. It makes up for sleepless nights, intense effort, 
genteel poverty, and the life of an ascetic.” 

he 

The Massachusetts Bar Association has offered an award 
of $250 to the person submitting, in essay form, the best plan 
for relieving the congestion of the docket in the Superior 


Court of that state. oe a 


“The adoption of the new Federal Rules of Criminal Pro- 
cedure in 1946, and the 1948 Revision of Title 18, covering 
federal crimes and criminal procedure, integrated an advanced 
program for simplicity and efficiency in the administration 
of Federal criminal justice. But, for some unexplainable 
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reason, the outmoded United States Commissioner system, 

which may be aptly described as the police court appendage 

of the Federal Court, was retained in the new criminal rules 

and code.”—Chief Judge Arthur F. Lederle of the United 

States District Court for the Eastern District of Michigan. 
es. § 


“Even the practice of law feels the pressure of techno- 
logical progress. The Appellate Division, Ist. Dep’t., has 
held,’ in a divided opinion, that Rule 129 of the Rules of Civil 
Practice, relating to the manner of taking testimony by 
deposition, permits the use of a mechanical recording device 
for recording the testimony on an examination before trial, 
notwithstanding the objection of the party being examined.” 
—From Lawyer Service Letter of the New York Bar Asso- 
ciation. ae 


F L I is the designation of one of the newest organizations 
of lawyers. It stands for Flying Lawyers of Illinois. 


* * * 


The Columbus Bar Association has a branch office in the 
Columbus Police Department, through which reproductions 
of police reports of automobile accidents may be obtained. 

xk * x 


The Iowa State Bar Association is trying to get salary of 
justices of the state Supreme Court increased from $10,000 
to $12,000 per year and that of judges of the District Court 
(Superior Court, to us) increased from $7,000 to $9,000 a 
year. * ck * 


The Supreme Court of Washington, reversing the Superior 
Court for Yakima County, recently held that a real estate 
agent may not lawfully prepare deeds for his principals, even 
though he receives no fee for the service. See Washington 
State Bar Association v. Washington Association of Realtors et al., 
251 P.2d 619. So 


The Cincinnati Bar Association in co-sponsorship with The 
Cincinnati Post is now presenting a weekly TV series entitled 
“The Witness Stand.” 

(Continued on page 215) 


1Gotthelf v. Hillcrest Lumber Co., 116 N.Y.S.2d 873. 
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Opinions of Committee on Legal Ethics 
Los Angeles Bar Association 


Opinion No. 199 


(September 10, 1952) 


ADVERTISING—USE OF ATTORNEYS’ NAMES IN ADVER- 
TISEMENTS OF LAY ORGANIZATION OWNED AND OP- 
ERATED BY THE ATTORNEYS. 


It is improper for a lawyer to permit use of his name in client's adver- 
tisement where the lawyer and the client share the same office. Question 
whether proper for attorney to act as officer of corporation undcr the 
given facts. 

A law firm has asked this Committee for its opinion whether 
it is ethical for the members of the firm to insert their names in 
an advertisement under the following circumstances : 


The law firm is composed of two partners who, in addition to 
practicing law, are also president and secretary-treasurer of a 
corporation engaged in“. . . the investment business and buy- 
ing and selling of partnership interests of every nature and de- 
scription.” The office of the corporation is at the same place 
as the office of the law firm. The law firm does considerable 
work in the building industry and the corporation is purchasing 
partnership interests from various persons and partnerships like- 
wise engaged in the building industry. The corporation proposes 
to place a full page advertisement in a builder’s magazine, adver- 
tising its business of buying and acquiring partnership interests 
and the law partners believe that the value of the advertisement 
will be enhanced if the name of the two partners were inserted 
in the advertisement as president and secretary-treasurer without 
any reference to the fact that they are attorneys. 


A practicing attorney who acts as officer of a corporation must 
still continue to comply with the standards of the legal profession. 
Members of the Bar may not solicit professional employment by 
advertisement or otherwise. Rule 2 of the Rules of Professional 
Conduct of the State Bar; Canon 27 of the American Bar Asso- 
ciation of Professional Ethics; Libarian v. The State Bar, 21 
Cal. (2d) 862. 

The Committee is of the opinion that the use of the lawyer’s 
name in a corporation’s advertisement, even though there is no 
reference to the fact that he is a lawyer, is in itself unethical be- 
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cause it is a form of advertising, that is, indirect solicitation, 
where the lawyer’s office is located in the corporation's office. 
If the offices were not in the same location it would seem that 
whether the advertisement would be unethical or not would de- 
pend on the circumstances of the particular case and especially 
the nature of the business conducted. 

On the facts given it is the opinion of the Committee that 
it would be professionally improper for the members of the law 
firm to permit the use of their names in advertisements of the 
corporation. 

The Committee feels obliged to comment on the apparent as- 
sumption in the inquiry that it is ethical for the attorneys to act 
as officers of the corporation under the facts given. It seems ap- 
propriate to suggest that the conduct of a lawyer in active practice 
in carrying on a separate business under the circumstances given 
is questionable. As the American Bar Association Committee on 
Professional Ethics and Grievances has said: 

“Tt is not necessarily improper for an attorney to en- 
gage in a business; but impropriety arises when the busi- 
ness is of such a nature or is conducted in such a manner 
as to be inconsistent with the lawyer’s duties as a mem- 
ber of the Bar. Such an inconsistency arises when the 
business is one that will readily lend itself as a means 
for procuring professional employment for him, is such 
that it can be used as a cloak for indirect solicitation on 
his behalf, or is of a nature that, if handled by a lawyer, 
would be regarded as the practice of law. To avoid 
such inconsistencies it is always desirable and usually 
necessary that the lawyer keep any business in which he 
is engaged entirely separate and apart from his practice 
of the law and he must, in any event, conduct it with 
due observance of the standards of conduct required of 
him as a lawyer.” (Opinion 57.) 

Where the corporation’s office and the law firm’s office are 
conducted from the same office, the public could not be expected 
to distinguish between each attorney's dual capacities and know 
when each is acting in the capacity of a lawyer and when in 
that as a layman and, therefore, there is a danger of unethical 
solicitation. 

We are of the opinion that it is unethical for a lawyer in 
active practice to maintain his law office in conjunction with the 
office of a corporation engaged in buying and selling partnership 
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interests, the lawyer being one of the active officers of the cor- 
poration. 

The Committee does not wish to be understood as holding that 
it is unethical per se for a practicing lawyer to engage at the same 
time in a lay business, regardless of the circumstances. The Ameri- 
can Bar Committee’s opinion No. 255 points out that a lawyer 
may ethically conduct a legitimate lay business in such a manner 
as to be ethical under Canon 27, and is not necessarily to be con- 
demned because the business contact might result in subsequent 
professional employment. That opinion states: 

“It is important to determine whether or not the na- 
ture of the business and the relation of the lawyer to the 
business are so designed as to be likely to result in the 
employment of the lawyer in a professional capacity.” 
(See page 511, Opinions of the Committee. ) 

This opinion, like all opinions of the Committee, is advisory 
only (See By-Laws, Article VIII, Section 3). 


Opinion No. 200 


(October 21, 1952) 

PUBLICATION OF ARTICLES IN LAY PERIODICALS—IN- 
TERVENTION OF LAY INTERMEDIARY—INDIRECT AD- 
VERTISING. 

An attorney may permit his name to appear as author of an article 
upon a legal subject in a lay periodical, and may be described as a 
director of the organisation publishing the periodical, but should not 
permit reference to his profession. 

An inquiring attorney says that he has had considerable expe- 





rience in handling adoption matters in court, and is also a mem- 
ber and director of the Adopted Children’s Association, which 
has a membership of one thousand and has for its purposes to 
keep abreast of the times in adoption matters, to aid in securing 
better adoption laws, etc. Meetings are held every month, at 
which speakers present topics relevant to the organization’s pur- 
poses. It is about to issue a bi-monthly magazine, and has asked 
the attorney to prepare a periodic column for publication, includ- 
ing comments on court decisions, new adoption laws and other 
items relating to adoptions and abandonments. The attorney is 
well known to most of the members of the Association, and its 
3oard of Directors would like to have his name appear at the 
head of the articles. He asks the Committee’s opinion concerning 
such use of his name. 

The stated facts seem to present the usual problem of con- 
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forming the well-settled right of a lawyer to write articles for 
publication in which he gives information upon the law with the 
prohibitions against direct or indirect advertising and intervention 
of lay intermediaries. 
“A lawyer may with propriety write articles for publi- 
cations in which he gives information upon the law; but 
he should not accept employment from such publications 
to advise inquirers in respect to their individual rights.” 
Canon 40, American Bar Association Canons of Profes- 
sional Ethics. 

A number of opinions have held that an attorney may write 
general articles upon legal subjects for publication, but may not 
invite or undertake to answer in the publication questions about 
legal problems from readers. 

Los Angeles Bar Association Opinions Nos. 191 (1952), 
175 (1950); 

American Bar Association Opinions Nos. 98 (1933), 162 
(1936), 270 (1945), 273 (1946). 

See also Rule 2, Section a and Rule 18, Rules of Professional 
Conduct, 33 Cal. 2d 27, 31. 

It has been held improper for an attorney to insert a picture 
and biographical sketch in a community publication not confined 
to members of the profession. 

Los Angeles Bar Association Opinion No. 171 (1950). 

It was likewise considered improper for an attorney to permit 
reference to his legal experience in a caption to an article written 
by him for publication in a non-legal periodical. 

Los Angeles Bar Association Opinion No. 181 (1951). 

Either expressly or by necessary implication, the authorities 
cited above approve identification of the author of an article of 
the proper type. Accordingly, we conclude that the attorney 
whose inquiry occasioned this discussion may properly allow his 
name to be used, subject to the limitations herein indicated. We 
see no objection to his being described as a director of the Asso- 
ciation but the question whether he may with propriety be de- 
scribed as an attorney is a very close one. No precedent directly 
in point has been found. We think that in the interest of avoiding 
even the suspicion of impropriety, he should not permit reference 
to his profession. 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article VIII, Section 3.) 
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Opinion No. 201 


(October 21, 1952) 
ADVERTISING—LISTING OF ATTORNEY’S NAME IN CITY 
DIRECTORY OF ANOTHER CITY—LISTING IN CLASSI- 
FIED OR TELEPHONE DIRECTORY SECTIONS. 


It is improper for an attorney to pay for or to authorize the listing of 
his name in the classified section or the telephone directory section of a 
City Directory of a city where the attorney does not practice or reside. 

An attorney has asked the Committee on Legal Ethics of the 
Los Angeles Bar Association the following question: “Is it ethical 
for a city X attorney to pay for the listing of his name in the City 
Director of the City of Y, including a listing both in the classified 
business and telephone directory sections thereof.” 

It is understood by the Committee that although the City of X 
and the City of Y are suburban areas of the City of Los Angeles, 
the two cities are not contiguous to each other, X and Y being 
separated by the City of Z. 

The inquiry by the attorney does not contain any statement 
that he resides in the City of Y or that he has recently removed 
his office from Y to the City of X, and in this opinion it is assumed 
that the facts mentioned in this paragraph do not exist. 

As it relates to the question here presented Rule 2 of the Rules 
of Professional Conduct provides as follows: 


“Section a. A member of the State Bar shall not so- 
licit professional employment by advertisement or other- 
wise. 

Section b. Nothing in this rule shall be deemed to 
prevent the use, in the usual and customary manner, of 
ordinary professional cards, provided, however, that such 
use shall not extend to publication in newspapers or 
other media; nor shall this rule prevent listings in classi- 
fied sections of telephone and city directories or usual 
and customary listings in conventional legal directories 
or law lists, provided, however, that a listing in a tele- 
phone or city directory shall not be in distinctive type, 
style or form or contain anything other than name, ad- 
dress, telephone number and designation as an attorney 
at law, and that a listing in a legal directory or law list 
shall not be in any different type, style or form from 
that generally employed in the same section of the legal 
directory or law list. 

Nothing in this rule shall be deemed to prevent any 
member or members upon opening an office or moving 
his or their office, or upon forming a partnership or new 
association or associations with other members, or upon 
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the death of or withdrawal of a member from a part- 
nership or association with a member or members, from 
circulating in the customary and usual manner by per- 
sonal delivery or through the mail, but not by publication 
in newspapers or other media, cards announcing in a 
dignified manner, such fact or change, and, if desired, 
the line or lines of practice specialized in by such mem- 
ber or members, partnership, or association, and in the 
case of a member opening an office or of a new associa- 
tion, the preceding legal employment or association of 
such member or of any new association. After such an- 
nouncement is circulated, there shall be no repetition 
thereof.” 

Rule 2 of Rules of Professional Conduct of the State Bar 

of California, as amended to February, 1946, 33 Cal. 
(2d) 27, 27-28. 
Rule 2, which prohibits the solicitation of professional employ- 
ment by advertisement, is a reasonable and valid regulation. 
Barton v. The State Bar of California, 209 Cal. 677, 681- 
683. 
Canon 27 of the American Bar Association contains the fol- 
lowing provisions : 

“It is unprofessional to solicit professional employ- 
ment by circulars, advertisements, through touters or by 
personal communications or interviews not warranted by 
personal relations. Indirect advertisements for profes- 
sional employment such as furnishing or inspiring news- 
paper comments, or procuring his photograph to be pub- 
lished in connection with causes in which the lawyer has 
been or is engaged or concerning the manner of their con- 
duct, the magnitude of the interest involved, the im- 
portance of the lawyer’s position, and all other like self- 
laudation, offend the traditions and lower the tone of our 
profession and are reprehensible; but the customary use 
of simple professional cards is not improper. Publica- 
tion in reputable law lists in a manner consistent with 
the standards of conduct imposed by these canons of 
brief biographical and informative data is permissible.” 

Canon 27, Canons of Professional and Judicial Ethics, 

American Bar Association, pages 18-19. 


The Los Angeles Bar Association, in its Opinion No. 58 
(June 7, 1928) rendered the opinion that the publication by an 
attorney of a business card in the Los Angeles City Directory is 
professionally improper and is a direct violation of Canon No. 27 
of the Canons of Professional Ethics. Although Section b of 
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Rule 2 as quoted above, now permits the listing of an attorney’s 
name in a City Directory, the disapproval of the publication of a 
business card as contained in said Opinion No. 58, would seem- 
ingly continue to prevail. 

The opinion has repeatedly been rendered that it is improper 
for an attorney to insert a business card or biographical sketch 
or similar matter in any publication other than a reputable law 
list or legal directory, except as otherwise specifically provided, 
and then only within the limits of such exception. For example, 
the Los Angeles Bar Association has given its formal opinion 
that “It is not proper for an attorney to insert a picture and bio- 
graphical sketch in a community publication not confined to 
members of the profession.” This opinion pointed out that 
Canon 27 of the American Bar Association does not permit the 
insertion of a professional card in any publication other than a 
reputable law list, the opinion citing numerous opinions of the 
Committee on Professional Ethics of the American Bar Associa- 
tion. (Los Angeles Bar Association Opinion 171, March 29, 
1950.) 

Where a member of the American Bar Association inquired 
whether it was proper for a lawyer to publish a simple profes- 
sional card in a newspaper or in any publication other than an 
approved law list or legal directory, said Association gave as its 
opinion that Canon No. 27 “. . . does not now permit the 
insertion of a professional card in any publication other than an 
approved law list or legal directory. The customary use re- 
ferred to in the Canon is only such use as has been recognized 
by general custom as distinguished from local custom. There is 
no general custom sanctioning publication anywhere save in a law 
list or legal directory.” (Opinion No. 182, Committee on Pro- 
fessional Ethics, A.B.A., May 9, 1938.) And this Association 
has given its opinion that there is not even a local custom in this 
community permitting an attorney to insert a business card con- 
taining his name, profession, office address and telephone number 
in a publication even more restricted in circulation than a City 
Directory, such as in a trade journal. (Opinion No. 38, L.A.B.A., 
October 6, 1927.) 

A study of the rules of professional conduct and the opinions 
thereunder lead to the conclusion that at least two of the elements 
present in the act of publication of an attorney’s name in a direc- 
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tory which are consistently disapproved, is the conduct of an at- 
torney in initiating the steps leading to such publication and in 
making payment therefor. Thus, in Opinion No. 169 (Novem- 
ber 16, 1949) this Association held that it was not proper for an 
attorney to have his name and address published in an Alumnae 
Directory to be distributed among members of the Alumnae Asso- 
ciation where the only attorneys listed were those who paid the 
charge established by such Association. In Opinion No. 184 
(October 25, 1951) where an attorney asked whether it was 
proper to insert his name in a fraternal directory where the per- 
sons listed were not charged for the listing, such listing setting 
forth, among other things, his business and residence address and 
occupation of each person, this Association distinguished this fac- 
tual situation from that presented in its Opinion No. 169, pointing 
out that here there was no charge for the listing and saying 
“This appears to be a valid distinction requiring a different ruling 
on the present facts. The publication of the attorney’s name in 
a fraternal magazine with his occupation . . . is not unpro- 
fessional where all members are listed and no charge is made 
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for such listing.” Continuing further in its Opinion No. 184, 
this Association stated that it would not be ethical to insert in 
such a fraternal directory a page listing by name only donors or 
sponsors of the publication, it being pointed out that as to this 
portion of such publication, all attorneys’ names without more 
in an unclassified list of fraternal members showing them to be 
“donors” or “sponsors” is unethical where they pay for such list- 
ing, at least in the absence of some independent basis for such 
listing, such as recognition for outstanding service. 


The implied permission to an attorney to be listed in a City 
Directory, contained in Section 2b of said Rules of Professional 
Conduct, may be considered to the limited extent therein per- 
mitted, an exception to the general rule which prohibits an attorney 
from advertising. Such limited permission should therefore be 
strictly construed. There is no statement or indication in the 
Rule that the term “city directory” as therein used refers to any 
city directory other than the city directory where an attorney 
maintains his office and residence. Either expressly or by rea- 
sonable implication therefrom, the rules and opinions pertinent 
to the question presented herein, including the authorities cited 
above, disapprove of an attorney causing himself to be listed in 
a City Directory of a city in which the attorney neither resides nor 
has his office. 

With the foregoing considerations in mind, this Committee is 
of the opinion that it would not be ethically proper for a city X 
attorney to pay for or to authorize the listing of his name in any 
section of the City Directory of the City of Y. 

This opinion, like all other opinions of this Committee, is ad- 
visory only. (By-Laws, Article VIII, Section 3.) 





BROTHERS-IN-LAW 
(Continued from page 206) 

The Committee on Military Justice of the New York 
County Lawyers Association reports that it has been dis- 
turbed “by evidence of efforts by the services to resist the 
intentions of Congress to establish minimum professional re- 
quirements for administering military and naval justice.” 
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During the past year, Radio Station KUOM at the Univer- 
sity of Minnesota put on a series of programs entitled, “Your 
Legal Handbook,” in conjunction with the Minnesota State 
Bar Association. It was found that the series was very effec- 
tive in arousing interest in the law and the Bar Association. 
KUOM reports that the series received more letters of in- 
quiry than any other program it carried at that time. 


These programs have now been put on tape recordings and 
are available throughout Minnesota to small radio stations. 
At least one radio station in each judicial district has asked 
for the series. The series consists of 12 programs, each 15 
minutes in length, and will be heard once a week on 21 radio 
stations throughout the state. 


* * x 


A Joint Committee of the Association of the Bar of the 
City of New York and of the New York County Lawyers’ 
Association has recommended and secured the approval of 
both Associations of uniform nomenclature to describe the 
qualifications-of judicial candidates. The three terms to be 
used by both Associations are “not qualified,” “qualified,” 
and “outstandingly qualified.” 


“The Public Relations Committee of the Louisiana State 
Bar Association has been sponsoring a state wide program of 
ceremonies held at the opening of the fall term of the courts 
throughout the State. This program is for the purpose of 
emphasizing the importance of the courts in the preservation 
of liberty under law, and, is intended to call to the attention 
of the public the important function performed by the Courts 
of Louisiana in guaranteeing liberty and justice to all, and 
to bring home to the citizens of Louisiana the importance and 
blessings of the independent and capable systems of courts 
and trained attorneys which they enjoy as a bulwark to their 
individual freedom and opportunity.”—The Louisiana Bar Bul- 
letin. 

* * * 

Recently an entire number of Dicta, the monthly publication of 
the Denver and Colorado Bar Associations, was devoted to Oil 
and Gas in recognition of the growing importance of that sub- 
ject to the lawyers of the state. 
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TRADEMARKS 
(Continued from page 198) 
pany finding its operation under the trademark in question be- 
ing restricted to the territory in which it operated prior to the 
entry thereinto of the other company, or (2) one company buy- 
ing the rights of the other company at, usually, the seller’s price. 


Another common situation arises where two companies, which 
are operating under similar trademarks, commence operations 
with slightly different products and later one company decides 
to add to its line a product similar to that of the other company 
and wishes to do so under its existing trademark. This presents 
a similar case of conflicting rights with the same two difficult 
alternatives. This second situation is somewhat more difficult to 
prevent than the first, but its likelihood can be minimized by 
careful investigation of the trademark situation prior to embark- 
ing upon a business venture. Even when a company is starting, 
as many do on a limited budget, the relatively small sum ($25 
to $100 in most cases) required for a good trademark search is 
inexpensive insurance to protect a trademark upon which many 
thousands of dollars will subsequently be spent in advertising 
and with respect to which the entire anticipated goodwill of the 
company will be identified. 

Arbitrary vs. Geographic, Personal or Descriptive Marks: 

An arbitrary mark is a trademark that has no meaning of its 
own with respect to the goods upon which it is being used and is 
dependent solely upon the use thereof for attaching such meaning. 
Examples are most trademarks involving a symbol or a design 
as well as those consisting of an arbitrary association of letters, 
such as “Kodak.” A personal name mark is one in which the sur- 
name of the proprietor, or someone else connected with the busi- 
ness, is used as a trademark, such as “Ford” or “Buick.” A geo- 
graphic mark is one in which some name, which is primarily 
geographic, is used as a trademark such as the name of a city 
or the name of the state in which the particular product is made. 
Lastly, a descriptive mark is one in which the word chosen as 
a trademark has a primary meaning describing the characteristic, 
or a hoped for characteristic, of the product, such as “Butter- 
Krust” when used with bread. 

Generally speaking, the legally strongest trademark in the long 
run will be an arbitrary trademark. However, since it carries no 
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meaning or message of its own, but is dependent entirely upon 
advertising thereof to acquire a meaning, it is usually the most 
difficult and most expensive mark to develop. Nevertheless, when 
it is finally developed, it will carry the widest scope of protection 
and resist copying and approximating to the greatest degree be- 
cause there is never any excuse for simulating a truly arbitrary 
mark except the desire to make use of its goodwill. On the other 
hand, descriptive, geographic, and personal name trademarks are 
much easier and less expensive to introduce to a given market 
because, as in the case of the descriptive trademark, they carry 
their own laudatory message or, as in the case of personal name 
and geographic trademarks, they carry their own indication of 
the origin of the goods. However, the identification of goods by 
such marks can never be as exclusive as it can be in the case of 
strictly arbitrary marks for the reason that, even though such 
a mark becomes well accepted as referring to a particular prod- 
uct, the word involved must always be admitted to have a separate 
primary meaning; and a competitor can always use such word in 
its primary meaning if it suits his purposes, providing he actually 
uses only the primary meaning. For example, the most that the 
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‘ company making Horlick’s malted milk in Racine, Wisconsin, 


could do to prevent confusion by another person by the name of 
Horlick who operated in Horlicksville, Wisconsin (about five 
miles from Racine) who wanted to sell dog food also under the 
name of “Horlick,” was to require that the Horlicksville company 
should place upon its labels in type of readable size the legend 
“Manufactured by Charles Horlick, Horlicksville, Racine, Wis- 
consin” instead of “Manufactured by Horlick, Horlicksville, Ra- 
cine, Wisconsin.” The inadequacy of this solution from the stand- 
point of clarifying identity to the average customer is self-evident. 
(Horlick’s Malted Milk Corporation v. Horlick, C.C.A. 7—1944 
143 F. (2) 32.) 

What Is Improper Similarity? 

This is a subject about which entire books have been written. 
However, its principle may be stated in a relatively few words. 
Having in mind the particular trade involved, the particular type 
of customers expected, and the particular kind of goods sold, a 
trademark should not be so similar to another: trademark as to 
enable one business entity to trade upon the good-will of another 
business entity. The broad principle, like the principles of many 
fields of law, such as negligence or mental capacity, has called 
forth a number of secondary rules. 

One of the most important of these secondary rules is that the 
use of a trademark may be distinguished as well on the basis of 
the goods involved as upon the basis of the mark itself, or upon 
a combination of both. Thus, the use of a given trademark for 
perfume would under no conditions imaginable to the writer pre- 
vent the use of exactly the same trademark upon a machine tool, 
such as a lathe, for the goods are completely unrelated, are sold 
through different channels of commerce and are sold to different 
consumers. However, a trademark utilized for perfume would 
prevent the use of the identical mark, or even of a somewhat 
similar mark, upon a face powder or a perfume atomizer, for 
these are goods sold over the same counters to the same class of 
customers. 

Next, it is important to remember that a trademark does not 
lose its similarity to another trademark merely by modifying the 
spelling. Thus, for trademark purposes the terms “High-grade,” 
“Higrade,” or “Hy-grade,” are, for trademark purposes, all iden- 
tical. The important consideration here is that the sound of each 
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of the three renditions of the trademark is identical in each case 
so that where a product is requested over the counter, or radio 
advertising thereof is utilized, it is impossible to determine which 
mark is actually intended. 

Further, following this same thought, the same rule has been 
applied to trademarks which actually involve different words but 
in which the sound is so similar that ‘it is difficult in hearing the 
mark spoken to determine which of the two marks is intended. 
For example, “Dart” and “Dot” have been held improperly simi- 
lar, for even though the words involved are admittedly different 
words, they sound virtually identical with each other when spoken 
with an eastern accent. Likewise, “Zap-Lac” and “Jap-A-Lac” 
have recently been held improperly similar when applied to vir- 
tually identical goods. 

A variant of this situation involves the use of foreign words 
where the foreign words are of fairly common understanding. 
This has been particularly important in many instances in the 
perfume field where for example, the trademark “Premiere Nuit” 
has been held to be for trademark purposes identical with the 
words “The First Nighter.” 

One of the most difficult types of trademark similarity to fore- 
see, and yet nevertheless necessary in choosing a strong trade- 
mark, is the situation involving a mark having a similar meaning 
to that of another mark even though both the appearance and 
the sound of the two words differs. For example, “Robber” and 
“Brigand” have been held to be similar words for trademark pur- 
poses, as have also “Elf” and “Pixie.” 


What about Registrations? 

While there are a number of incidental rights and benefits 
arising from trademark registrations, the primary purpose thereof 
is to place one’s mark upon a national register in order that other 
persons interested in that mark for ‘use on a particular type of 
goods may be enabled to learn of the first user’s use thereof be- 
fore themselves entering upon the use of the mark and thus gener- 
ating a situation of conflict. While rights to a trademark, apart 
from the right to register same, are actually created, as above 
stated, by use thereof and are limited to the goods and to the 
area for which and over which used, the interpretation of those 
rights will usually be materially affected by whether or not one 
has registered his mark and thereby given others an opportunity 
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to find out about the use of it. The present trademark statute 
provides that registration of a trademark provides constructive 
notice of its existence and use throughout the United States and 
this question of notice has a strong effect upon a court in decid- 
ing conflicts between companies having otherwise equal rights. 
Nevertheless, it will bear reiteration that the origin of trademark 
rights is in the use of a trademark, and registration only affects 
the interpretation thereof. 

The registration procedure is relatively simple. It involves the 
filing of an application showing the mark as used, the presenta- 
tion of five specimens of the marks as actually used upon the 
goods themselves (or photographs thereof if actual specimens are 
not feasible) and a statement of the nature of the goods upon 
which the mark is used and the date of first use. The application 
is subjected to examination. This means that the trademark 
<livision of the Patent Office reviews prior United States registra- 
tions to determine if there are any of conflicting nature, i.e., of 
similar names for similar goods regardless of the territorial extent 
of their use. If there are, the application is rejected. The appli- 
cant is, however, as in the corresponding situation involving 
patents, given an apportunity to point out why the prior regis- 
trations should not be set up as barriers to the desired registration 
and the argument will receive the careful consideration of the 
official in charge. In fact, most applications that eventually ma- 
ture into registered trademarks are rejected once or twice during 
the course of their processing. 

When the Patent Office Examiner is satisfied that the trade- 
mark may properly be registered, he causes it to be published 
in the Official Gazette of the Patent Office. For thirty days after 
the date of such publication, any person who feels he would be 
damaged by the registration of such trademark has an opportunity 
to file a notice in the Patent Office that he wishes to oppose 
the registration of the mark. A hearing, including briefs by both 
parties, is then held to determine whether the opposer’s reasons 
for his opposition are valid. Such a hearing usually involves a 
determination of whether the mark sought to be registered is 
confusingly similar to a mark which the opposer is already using, 
having in mind, as above discussed, the similarity of the marks 
themselves, the goods upon which used and the kind of trade 
in which used. The final registration is then granted or denied 
upon the basis of the outcome of the opposition hearing. 
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Maintenance of Rights 

Trademark rights may be maintained indefinitely, provided the 
mark is used continuously or, if use is discontinued, such discon- 
tinuance is only temporary. The courts are extremely liberal in 
finding that a business organization discontinued use of the mark 
without intent to abandon same. For example, many trademarks 
which were used with intoxicating liquors were necessarily discon- 
tinued during Prohibition but, when the companies resumed oper- 
ations after the repeal of Prohibition, these were generally pro- 
tected upon the grounds that there was never any intent to 
abandon same. The same situation was true during World War 
II when many products were temporarily discontinued due to 
materials or labor shortages. 


A registration is effective for twenty years and may be renewed 
for subsequent twenty year periods for as long as the mark is in 
actual use. However, under the 1946 Trademark Act, an affidavit 
must be filed five years after the date of registration to the effect 
that the trademark so registered is still in use, if it is, or other- 
wise the trademark will automatically be removed from the 
Register. This is for the obvious purpose of promptly removing 
from the Register many hundreds of marks which are registered 
for busineses which become defunct within a few months or years 
in order to make these or similar marks available to others if 
desired. 


Conclusion 

If the foregoing points are kept in mind by the lawyer who 
assists a client to set up a business enterprise, the task of the 
trademark specialist who may later come into the picture will be 
made much easier and the cost of properly securing the trade- 
mark for the exclusive use of this enterpise will accordingly be 
held to a minimum. Further, a basic understanding of trademark 
practice by the general lawyer will assist him greatly in working 
with the trademark specialist, which is always to be much desired. 
It provides a helpful liaison between the business organization in 
question and the trademark specialist. 


Lastly, as a simple matter of terminology, do not speak of 
“copyrighting a trademark.” This is in many ways similar to 
referring to “probating a deed.” A trademark is registered where- 
as books, music, and various other works of art, are copyrighted. 
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SOCIALIZED LAW 
(Continued from page 200) 


An applicant will not be given legal aid in connection with 
any proceedings unless he shows that he has reasonable 
grounds for commencing, defending, or being a party thereto, 
and he may also be refused legal aid if it appears unreason- 
able that he should receive it in the particular circumstances 
of the case. And in no case will legal aid be given to either 
party in suits involving defamation, breach of promise of 
marriage, the loss of services of a woman or girl in conse- 
quence of her rape or seduction, the inducement of one 
spouse to leave or remain apart from the other, the recovery 
of a penalty where the action may be brought by any person 
and the whole or part of the penalty is payable to the person 
bringing the suit, election petitions, or in actions on a judg- 
ment, relator actions, or suits incidental to any of these pro- 
ceedings. However, divorce cases are included in the scope 
of the Act, and some critics of the plan fear that Britain’s 
divorce rate, which rose from less than 2 per 10,000 popula- 
tion in 1939 to 13 per 10,000 in 1947, will rocket to greater 
heights. 


Persons of small means are also entitled to free legal aid in 
matters not involving litigation, provided that if litigation did 
arise, they would be entitled to such aid. 


Apart from legal aid for persons of small means and mod- 
erate means, any person in England can, if he satisfies the 
solicitor employed by the Law Society to give it that he can- 
not obtain legal advice in the ordinary way, and pays half a 
crown (75c) for each interview, obtain oral legal advice on 
legal questions, including help jn preparing an application 
for legal aid and in supplying information required in that 
connection for determining disposable income and capital. 
Fees collected by the employed solicitor are paid into the 
legal aid fund. 


In cases where an applicant’s maximum contribution does 
not exceed £10 ($28) and the case is a matrimonial cause, 
the Act provides that the case will be conducted by solicitors 
employed by the Law Society in its Divorce Department, and 
fees based on the low fixed scale set out in the regulations 
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will be payable to counsel. Where, however, the assisted 
person is a wife, and it appears the husband might reason- 
ably be expected, if ordered to do so, to provide such security 
for her costs as would, with her contribution, if any, amount 
to more than £10 ($28), the case will not be conducted by a 
solicitor from the Divorce Department of the Law Society 
but by a solicitor in private practice. All other matrimonial 
causes, and all other causes, irrespective of the amount of the 
applicant’s contribution, will be dealt with by private prac- 
titioners. Thus, all cases, other than matrimonial causes, 
will be conducted by solicitors in private practice even 
though the maximum contribution does not exceed £10 ($28). 


Solicitors and counsel in ordinary practice are invited to 
join appropriate legal aid “panels” and, as members of -such 
panels, to act for “assisted persons” who have been granted 
legal aid. Practicing solicitors and counsel, while not com- 
pelled to do so, are entitled as of right to have their names 
on any panel for which they are eligible and there is no limit 
to the number of panels which each may join. They may 
likewise resign from a panel. Solicitors are required to join 
panels individually in their own names; each panel solicitor 
who is a member of a firm will act in the name of the firm, 
but the responsibility will remain his. 


There are different panels for solicitors and counsel. This 
difference is due partly to the steps taken to enable panels 
for counsel to conform to the circuit system, and partly to 
the greater degree of specialization that exists in that branch 
of the legal profession. Since the Act went into effect the 
Law Society has been urging the enrollment of as many 
lawyers as practicable at the earliest possible moment. A 
solicitor or barrister who desires that his name be entered 
upon a panel must complete and return to the appropriate 
one of the twelve area secretaries an application form (which 
the secretary will supply upon request) specifying his desire 
and containing an oath to undertake compliance with the 
general duties of a member of such panel while his name is 
so entered. Upon receipt of the application form, the area 
secretary will, unless there is good cause for excluding him 
arising out of his professional conduct, enter the lawyer's 
name upon the panel. Lists of the names and addresses of 
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solicitors and barristers who are for the time being members 
of the panels maintained by the various Area Committees 
will be open to public inspection at the headquarters of the 
respective twelve areas. There may be separate panels for 
different purposes or different courts. A barrister may ‘“‘qual- 
ify” his entry on any panel so as to restrict the type of 
assisted cases in which he is willing to appear. This will 
enable the specialist to state that he will act, say, “in Pro- 
bate matters only,” or that he will not act in some type of 
case which he feels is better left to another specialist . . 
“NOT rating appeals.” 

When a person is entitled to receive legal aid, the solicitor 
to act for him, and, if the case requires counsel, his counsel 
must be selected from the appropriate panel, and he is en- 
titled to make the selection himself. The only limitations are 
that a solicitor or counsel who has been selected can, where 
he has good reason, refuse or give up a case or entrust it to 
another, or, if the socilitor selected is a member of a firm, 
he must act in the name of the firm. The Act provides that 
under ordinary circumstances the fact that the services of 
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counsel or a solicitor are given by way of legal aid shall not 
affect the relationship between or rights of counsel, solicitor 
and client, or any privilege arising out of such relationships. 
However, a few exceptions have been made to the general 
rule that assisted persons may conduct litigation with the 
same freedom as those who do not rely on the assistance of 
legal aid. Certain steps, such as the lodging of interlocutory 
appeals, the briefing of more than one counsel, and the em- 
ployment of experts, require the approval of an area com- 
mittee. With these exceptions, both solicitors and counsel 
have full and unfettered freedom to act in and outside of 
court in whatever way is most to the advantage of the 
assisted person. 

Solicitors and counsel who act for “assisted persons” will 
be paid by the Law Society out of the legal aid fund for the 
work they do, irrespective of the result of the case or of any 
sums received by the Law Society toward the costs. The Act 
provides that where a person receives legal aid in connection 
with any proceedings his solicitor and counsel cannot take 
any payment in respect of the legal aid except such payment 
as is made out of the legal aid fund. 

An assisted person’s liability for the costs of his opponent, 
which might arise by virtue of an order for costs made 
against him, cannot exceed the amount (if any) which the 
court decides is reasonable for him to pay, having regard for 
all the circumstances, including the means of all the parties 
and their conduct in connection with the dispute. Any lack 
of means of the successful unassisted litigant may thus be 
taken into account, if he so desires. Normally, the assisted 
person’s dwelling house, household furniture, and the tools 
and implements of his trade will be protected from seizure 
in execution to enforce any such order. 

Any monies, property, or costs which may be recovered in 
a proceeding by an assisted person can only be paid to his 
solicitor, who in turn must pay it into the legal aid fund of 
the Law Society. The Law Society will then deduct any net 
liability incurred by the fund in behalf of the assisted person, 
then pay out the balance to him. 

The British scheme for “socializing” the practice of law 
has not been in effect long enough to justify any conclusions 
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as to its effect on the legal profession. However, there are 
danger signals in the British plan which members of the 
American Bar should consider well. By means of the Legal 
Aid and Advice Act the British government seeks to bring 
free or subsidized professional legal assistance to everyone's 
back door. The very nature of the plan is incompatible with 
the idea of law as a profession, since a profession presupposes 
individual members free to apply their learning, inventive 
faculties and trained imaginations in their own way. In the 
British plan the organized bar is converted into what is in 
substance a government bureau, and is charged with the 
administration of the legal aid scheme. No longer is the bar 
organization a professional group banded together to improve 
their calling and to promote the administration of justice. 
Instead it is a quasi-agency of government standing between 
lawyer and client all the way down the line. It determines 
whether the client shall sue or defend. It determines whether 
the government shall pay part of the costs or all of them’ It 
determines what fee the lawyer shall receive and to some 
extent how he shall conduct his case. Indeed, the British plan 
for “socialized” law upsets the traditional duty of the lawyer 
to his client, his profession, the courts, and the public. It is 
a long step in the direction of converting the law from a 
public service performed by a profession to a public function 
performed by a government bureau. 


Like its predecessors free medicine, free wigs and free 
spectacles, free legal aid has brought a new dimension of 
confusion to Britain, due largely to the inevitable collision 
between uncomplicated minds and the bureaucracy which is 
the price of socialization. Since the plan went into operation, 
more than 15,000 men and women have sought its aid, a con- 
siderably larger number than had been estimated. About 
80% of the applicants want a divorce, which may indicate 
one of the worst features of legal aid at government expense. 


Virtually all of the lawyers in England have signed up to 
participate in the plan, although they obtain only 85% of the 
normal fee. The independence of the entire profession seems 
to have been purchased by the hope of more business result- 
ing from this new handout from the public purse. It can 
happen here. 
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SILVER MEMORIES 
(Continued from page 204) 
i 

The U.S. Navy dirigible balloon “Los Angeles” lighted on 
the deck of the naval aircraft carrier Saratoga, off of Newport, 
R. I., and a refueling contact by flexible tubing was estab- 
lished. 

_ 2 

The Los Angeles Bar Association is planning a “self- 
governing” golf tournament at the Lakeside Golf Club. There 
is some suggestion of having special sub-committees of the 
Golf Committee for Discipline, Admission to Practice, Pro- 
fessional Conduct, Co-operation with Other Golf Clubs, Self- 
Governing Play and other essential fields. 

a 

The first girl to fly from New York to San Francisco on 
a regular air mail schedule, Miss Margaret Bartlett, Colum- 
bia University student and daughter of Judge George A. 
Bartlett of Reno, stepped from the cabin of a transcontinental 
mail plane at the Oakland Municipal airport, 41 hours in the 
air. 

Over a week-end the Trustees of the Los Angeles Bar As- 
sociation recently held a joint meeting with representatives of 
the bench and bar at Rancho Verde at Victorville. The 
meeting was the second of a series of informal gatherings to 
encourage a better understanding of judicial problems. Judges 
Marshall McComb, Walton J. Wood, B. Rey Schauer, Wil- 
liam Aggeler, Elliot Craig, Walter Desmond, Frank C. Col- 
lier, Joseph Sproul and Walter Guerin were guests on this 
occasion. Raymond Taylor, Clement Shinn and Earle Daniels 
of the Grievance Committee; Clyde Shoemaker and Milton 
Schwartz of the Speaker’s Committee; Charles L. Nichols of 
the Bar Association Bulletin; J. L. Elkins, Assistant to the 
President, and A. W. Sorenson, Secretary of the Judiciary 
Committee, were present. The Association Trustees present 
were L. L. Larrabee, A. L. Bartlett, Irving Walker, Leonard 
Slosson, T. W. Robinson, Kemper Campbell, Robert Jennings, 
Norman Bailie, and G. R. Crump. 
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Col. Henry L. Stimson, New York attorney, has reached 
Manila to succeed the late Major-General Leonard Wood as 
Governor-General of the Philippines. 

. =. % 

At Oklahoma City troops called out by Governor Johnston 
held the State Capitol under arms and barred from its halls 
the State legislators who had been called to hear the impeach- 
ment charges against the governor. The Assembly, meeting 
outside the Capitol, voted charges against the Governor. 

* * * 

Of nine aeroplanes entered in the $35,000 Aerial Derby 
from Oakland to Honolulu (2,045 miles) which took place 
last summer, four took off and speeded out over the Pacifie— 
the Aloha, the Woolaroc, the Golden Eagle and the Miss 
Doran. The Oklahoma and the Dallas Spirit started out but 
turned back. The Air King was ruled out. The Pabco 
Flier failed to take off. The El Encanto crashed at the start. 
The Woolaroc (Pilot Arthur Goebel) arrived at Wheeler 
Field after more than 26 hours in the air; the Aloha was 
second after more than 28 hours en route. 

ee 

U. S. Attorney McNabb recently appointed William R. Gal- 
lagher, for three years a practicing attorney in Los Angeles, 
to the post of Assistant United States Attorney, criminal divi- 
sion. Gallagher fills the vacancy created by the resignation of 
James E. Neville, now in private practice. 

£28 

Col. Charles A. Lindbergh embarked on his program of 
making members of Congress air-minded by taking up 2 
Senators and 40 Representatives and members of their fam- 
ilies in a series of flights over Washington. The Colonel was 
awarded the Congressional Medal of Honor. He also spoke 
before the Military Committees of the Senate and the House 
in support of higher pay for men and officers who undergo 
the hazards of service in the Army Air Corps. 

k * * 

The U. S. Senate, voting 56 to 26, adopted a resolution 
of Wisconsin’s Senator La Follette declaring that any de- 
parture from the anti-third-term precedent would be “unwise, 
unpatriotic and fraught with peril to our free institutions.” 
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The Bar Association of the City of New York formally 
resolved that “The 1&th Amendment is inconsistent with the 
spirit and purpose of the Federal Constitution, and in deroga- 
tion of the liberties of the citizens and rights of the States 
as guaranteed by the first 10 Amendments thereto.” 
* 3 * 

President Coolidge signed the Alien Property Bill which 
calls for an expenditure of about $50,000,000 by the Treasury 
to cover the value of alien property seized when war was 
declared on Germany. Included in this property were many 
ocean liners, among them the Leviathan, and wireless sta- 
tions and patents held by German nationals here. 

* 1K * 

At Eastland, Texas, a horned toad sealed alive in the 
cornerstone of the Court House 31 years ago, was alive when 
the stone was removed. Subsequently, when construction 
of a new building was started, a court injunction was issued 
against enclosing another horned toad in the new structure. 


* * ok 
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BOOK NOTICE 


PREPARATION FOR TRIAL oF Crvit Actions, by Eustace Cullinan, of the San 
Francisco Bar, with REINFORCEMENTS FOR PREPARATION, by Herbert W. 
Clark of the San Francisco Bar. Published by the Committee on Continuing 
Legal Education of the American Law Institute, collaborating with the 
American Bar Association. 133 South 36th Street, Philadelphia 4, Pa. 
$2.50. Pages 115. 
HIS is the first in a new series of handbooks on Preparation 
and Trial of Civil Actions. This volume takes up the often- 

neglected problems of Preparation for Trial. The others, to be 
published subsequently, will include in order: Preliminary Steps 
up to Opening of Trial (including pleadings, pre-trial, discovery 
and motions), The Trial, and Appeals. The last, being written 
by Honorable Herbert F. Goodrich, is nearing completion 

This is another of the concise, practical handbooks for general 
practitioners, prepared and published under the aegis of the Com- 
mittee on Continuing Legal Education of the American Law In- 
stitute, collaborating with the American Bar Association. The 
series uses the Federal Rules of Civil Procedure as a base to 
provide uniformity from state to state. This affords an oppor- 
tunity for comparison with practice in the state courts. 

The authors, distinguished members of the San Francisco Bar, 
here pass along the benefit of their long experience. The result 
is a meaty, step-by-step guide, from interviewing witnesses, find- 


ing the law, trial briefs, negotiations for settlement, use of pri- 
vate detectives, obtaining information about prospective jurors, 
transfer to federal courts, preparation of anti-trust actions, and 


initial pleadings. 

Obviously, such a brief book cannot go into great detail. But 
perhaps that is a virtue, for the authors have, in a conversational 
style, packed so much into so little space. The many practical 
hints interspersed from page to page make the book a “must” for 
the younger attorney, and at the same time, worthwhile reading 
for the experienced trial lawyer to compare his own methods and 
tactics with those of others. 

No finer comment about the book could be found than in the 
principal editorial of the November, 1951, edition of the American 
Bar Association Journal (p. 832) to the effect that the authors 
have “. . . built a cathedral in the field of the ‘how-to-do-it’ 
of the practice of the law.” 
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